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U.S. Customs Service 


Treasury Deciston 


19 CFR Parts 12, 178 
(T.D. 85-107) 


Interim Customs Regulations Amendments Concerning 
Convention on Cultural Property Implementation Act 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations, solicitation of comments. 


SUMMARY: This document sets forth interim amendments to the 
Customs Regulations in response to the Convention on Cultural 
Property Implementation Act. The Convention addressed the prob- 
lem of illicit importing and exporting of items of cultural property, 
that is, items of importance for archaeology, prehistory, history, lit- 
erature, art, or science. These interim regulations are intended to 
prohibit illicit traffic in cultural property while allowing the ex- 
change of national treasures for legitimate scientific, educational, 
and cultural purposes. These interim regulations are effective for all 
importations of cultural property, or archaeological or ethnological 
material, subject to the Convention on Cultural Property Implemen- 
tation Act (Pub. L. 97-446, 96 Stat. 2329). 


DATES: Effective July 25, 1985. Written comments received on or 
before August 26, 1985, will be considered in determining whether 
any changes to the interim regulations are required before a final 
rule is published. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, Cus- 
toms Service Headquarters, 1301 Constitution Avenue, NW., Room 
2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Tom 
Lindmeier, Entry, Procedures and Penalties Division (202-566- 
5765); Operational Aspects: Harrison Feese, Duty Assessment Divi- 
sion (202-566-8652); U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


Beginning in the late 1960’s, the U.S. began participating in ne- 
gotiations, sponsored by the United Nations Educational, Scientific 
and Cultural Organization (UNESCO), addressing the problem of il- 
licit international trade in cultural property. Cultural property was 
defined as property which, on religious or secular grounds, is spe- 
cifically designated by a country as being important in the archae- 
ology, prehistory, history, literature, art, or science of that country. 

Cultural property, whether archaeological or ethnological in 
nature, is subject to a unique international trade problem. As 
demand for cultural property has increased, the supply cannot 
keep pace in the usual manner of a commodity, that is, increased 
production. The property is by its very nature of extreme rarity. 
This situation has resulted in theft of existing artifacts, clandestine 
excavation of archaeological sites and accompanying illegal import- 
ing and exporting. 

The value of cultural property is immeasurable. Such items often 
constitute the very essence of a society and convey important infor- 
mation concerning a people’s origin, history, and traditional set- 
ting. The educational value of an artifact is forever lost when it is 
removed from its natural resting place by one motivated by greed 
rather than scientific curiosity. Similarly, when irreplaceable relics 
are stolen from museums or other such institutions by one hoping 
to profit from the black market for such goods, one hoping to profit 
from the lessons of history is denied his or her chance. 

There has been growing concern in the U.S. regarding the need 
for protecting endangered cultural property. The appearance in the 
US. of stolen or illegally exported artifacts from other countries 
where there has been recent pillaging has, on occasion, strained 
our foreign and cultural relations with various nations. This situa- 
tion, combined with the concerns of the museum, archaeological, 
and scholarly communities, was recognized by the President and 
Congress. Codes of ethics and professional standards were formally 
developed by these communities. It became apparent that it was in 
the national interest for the U.S. to join with other countries to 
control illegal trafficking of such articles in international com- 
merce. 

The U.S. joined international efforts and actively participated in 
negotiations resulting in the 1970 UNESCO Convention of the 
Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property (823 U.N.T.S. 231 
(1972)). U.S. acceptance of the 1970 UNESCO Convention was codi- 
fied into U.S. law as the “Convention on Cultural Property Imple- 
mentation Act” (Public Law 97-446, 96 Stat. 2329 at 2350). The 
spirit of the Convention was enacted into law to promote U.S. lead- 
ership in achieving greater international cooperation towards pre- 
serving cultural treasures that are of importance not only to the 
nations whence they originate, but also to greater international un- 
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derstanding of mankind’s common heritage. In 1983 the US. 
became the first major art-importing country to implement the 
1970 Convention. 

It is with these goals in mind that Customs now invites public 
comment on the following interim amendments to the Customs 
Regulations designed to carry out the policies of the Convention on 
Cultural Property Implementation Act. Customs is aware that 
these regulations will be supplementing existing laws such as the 
National Stolen Properties Act, 18 U.S.C. 2314, and other bilateral 
agreements and treaties. 

By T.D. 85-53, published in the Federal Register on March 26, 
1985 (50 FR 11849), the Customs Regulations were amended by set- 
ting forth a list of information collections contained in the regula- 
tions and displaying the control number assigned by the Office of 
Management and Budget (OMB), in accordance with the Paper- 
work Reduction Act of 1980 (44 U.S.C. 3501). The list was set forth 
in a new Part 178 (19 CFR Part 178). The interim regulations in 
this document are subject to the Paperwork Reduction Act and 
have been approved by OMB. It is therefore necessary to amend 
Part 178 by adding OMB Control No. 1515-0147 to the list. 


CoMMENTS 


Before adopting the interim regulations as a final rule, Customs 
will give consideration to any written comments (preferably in trip- 
licate) timely submitted to the Commissioner. Comments submitted 
will be available for public inspection in accordance with the Free- 
dom of Information Act (5 U.S.C. 552), § 1.6, Treasury Department 
Regulations (31 CFR 1.6) and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on normal business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, Customs 
Service Headquarters, Room 2426, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


The Convention on Cultural Property Implementation Act, 
Public Law 97-446, became effective on April 12, 1983, and the pro- 
visions relating to the importation of stolen property became effec- 
tive on that date. The provisions of the Act relating to the importa- 
tion of listed archeological and ethnological property are fairly de- 
tailed and the interim regulations issued pursuant to them create 
no new legal rights nor affect those provided for in the existing 
statutory provisions. 

The U.S. Information Agency has been approached by several 
foreign signatories to the Treaty concerning requests for import re- 
strictions on designated archaeological and ethnological items. 
USIA has a strong indication that one or more of these countries is 
presently preparing to apply formally for U.S. import restrictions. 
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In light of the interest expressed by these foreign governments and 
the need for the U.S. Government to respond to such requests im- 
mediately, interim regulations are necessary to facilitate U.S. re- 
sponse to such requests as required by law pursuant to statutory 
deadlines. 

Therefore, it has been determined that, pursuant to 5 U.S.C. 
553(bXB), notice and public procedure are impracticable, unneces- 
sary, and contrary to the public interest. For the same reasons, 
pursuant to 5 U.S.C. 553(d\3), it has been determined that good 
cause exists for dispensing with a delayed effective date. 


EXECUTIVE ORDER 12291 


Inasmuch as Customs believes the interim amendment does not 
meet the criteria for a “major rule” within the meaning of section 
1(b) of E.O. 12291, a regulatory impact analysis has not been pre- 
pared. 

REGULATORY FLExiBILiTy ACT 
Because no notice of proposed rulemaking is required for these 
tions, the provisions of the Regulatory Flexibility Act (5 
US.C. 601-612) are inapplicable. However any comments submitted 


with regard to the economic impact of these regulations will be 
considered before a final rule is issued. 


PAPERWORK REDUCTION ACT 


The interim regulations are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501). Accordingly, applicable sections of the 
interim regulations have been cleared by the Office of Management 
and Budget and assigned control number 1515-0147. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List or SuBsects In 19 CFR Parts 12, 178 


Part 12 

Customs duties and inspection, Imports, Exports. 
Part 178 

Reporting and recordkeeping requirements, Paperwork require- 
ments, Collection of information. 


AMENDMENTS TO THE REGULATIONS 


Parts 12 and 178 Customs Regulations (19 CFR Parts 12, 178), are 
amended in the following manner: 
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PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 is revised to read as fol- 
lows: 


Autuority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by inserting, in proper numerical 
order, the following entry: 


§§ 12.104c Certificates and other documentation 1515-0147 
12.104e relating to the importation of items 
of cultural property. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 is revised to read as follows: 


Autuority: 5 U.S.C 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11, Tariff 
Schedules of the United States), 1624, §§ 12.105-12.109 also issued 
under 19 U.S.C. 2094. §§ 12.110-12.117 also issued under 7 U.S.C. 
136 et seg. §§ 12.118-12.127 also issued under 15 U.S.C. 2601 et seq.; 

§ 12.1 also issued under 21 U.S.C. 371(b); 

§ 12.3 also issued under 7 U.S.C. 135h, 21 U.S.C. 381(b); 

§ 12.4 also issued under 21 U.S.C. 381(b); 

§ 12.6 also issued under 7 U.S.C. 1854, 19 U.S.C. 1303; 

§ 12.10 also issued under 7 U.S.C. 151-162; 

§ 12.15 also issued under 19 U.S.C. 1558; 

§ 12.16 also issued under 7 U.S.C. 1592(b); 

§§ 12.21-12.23 also issued under 42 U.S.C. 262; 

§ 12.26 also issued under 18 U.S.C. 42; 

§ 12.28 also issued under 18 U.S.C. 42, 19 U.S.C. 1527; 

§ 12.34 also issued under 19 U.S.C. 1202 (Sch. 7, 9A, hdnote 1); 

§ 12.37 also issued under 27 U.S.C. 203; 

§ 12.39 also issued under 19 U.S.C. 1337, 1623; 

§§ 12.40-12.41 also issued under 19 U.S.C. 1305; 

§§ 12.42-12.44 also issued under 19 U.S.C. 1307; 

§ 12.73 also issued under 19 U.S.C. 1484, 42 U.S.C. 7522, 7601; 

§ 12.85 also issued under 19 U.S.C. 1623, 46 U.S.C. 4302, 4306, 
4310; 
§§ 12.95-12.103 also issued under 18 U.S.C. 54; 

§ 12.104 et seg., also issued under 19 U.S.C. 2612. 

2. All other statutory authority cited at the end of various sec- 
tions in Part 12 is removed. 

3. Part 12 is further amended by adding a new unit titled “Cul- 
tural Property”, designated §§ 12.104-12.104i to read as follows: 
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CULTURAL PROPERTY 


Sec. 
12.104 Definitions. 
12.104a Importations prohibited. 
12.104b State Parties to the Convention. 
12.104c Importations permitted. 
12.104d Detention of articles, time in which to reply. 
12.104e Seizure and forfeiture. 
12.104f Temporary disposition of materials and articles. 
12.104g Specific items designated by agreements or emergency 
actions. 
12.104h Exempt materials and articles. 
12.104i Enforcement. 


§12.104 Definitions. 

For purposes of §§ 12.104 through 12.104i: 

(a) The term “archaeological or ethnological material of the State 
Part to the 1970 UNESCO Convention” means— 

(1) any object of archaeological interest. No object may be consid- 
ered to be an object of archaeological interest unless such object— 

(i) if of cultural significance; 

(ii) is at least 250 years old; 

(iii) was normally discovered as a result of scientific excavation, 
clandestime or accidental digging, or exploration on land or under 
water; 

(iv) meets such standards as are generally acceptable as archae- 
ological such as, but not limited to, artifacts, building, parts of 
buildings, or decorative elements, without regard to whether the 
particular objects are discovered by exploration or excavation; or 

(2) any object of ethnological interest. No object may be consid- 
ered to be an object of ethnological interest unless such object— 

(i) is the product of a tribal or nonindustrial society, and 

(ii) is important to the cultural heritage of a people because of its 
distinctive characteristics, comparative rarity, or its contribution to 
the knowledge of the origins, development, or history of that 
people; 

(3) any fragment or part of any object referred to in paragraph 
(aX1) or (2) of this section which was first discovered within, and is 
subject to export control by the State Party. 

(b) The term “Convention” means the Convention on the Means 
of Prohibiting and Preventing the Illicit Import, Export, and Trans- 
fer of Ownership of Cultural Property adopted by the General Con- 
ference of the United Nations Educational, Scientific, and Cultural 
Organization at its sixteenth session (823 U.N.T.S. 231 (1972)). 

(c) The term “cultural property” includes articles described in 
Article 1 (a) through (k) of the Convention, whether or not any 
such Article is specifically designated by any State Party for the 
purposes of Article 1. Article 1 lists the following categories: 
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(1) Rare collections and specimens of fauna, flora, minerals 
and anatomy, and objects of palaeontological interest; 

(2) property relating to history, including the history of sci- 
ence and technology and military and social history, to the life 
of national leaders, thinkers, scientists and artists and to 
events of national importance; 

(3) products of archaeological excavations (including regular 
and clandestine) or of archaeological discoveries; 

(4) elements of artistic or historical monuments or archae- 
ological sites which have been dismembered; 

(5) antiquities more than 100 years old, such as inscriptions, 
coins and engraved seals; 

(6) objects of ethnological interest; 

(7) property of artistic interest, such as: 

(i) pictures, paintings and drawings produced entirely by 
hand on any support and in any material (excluding indus- 
as designs and manufactured articles decorated by 

(ii) original works of statuary art and sculpture in any 
material; 

(iii) original engravings, prints and lithographs; 

(iv) original artistic assemblages and montages in any 
material; 

(8) rare manuscripts and incunabula, old books, documents 
and publications of special interest (historical, artistic, scientif- 
ic, literary, etc.) singly or in collections; 

(9) postage, revenue and similar stamps, singly or in collec- 
ions; 

(10) archives, including sound, photographic and cinemato- 
graphic archives; 

(11) articles of furniture more than 100 years old and old mu- 
sical instruments. 

(d) The term “designated archaeological or ethnological materi- 
al” means any archaeological or ethnological material of the State 
Party which— 

(1) is— 

(i) covered by an agreement under 19 U.S.C. 2602 that enters into 
force with respect to the United States, or 

(ii) subject to emergency action under 19 U.S.C. 2603 and 

(2) is listed by regulation under 19 U.S.C. 2604 

(e) The term “museum” means a public or private nonprofit 
agency or institution organized on a permanent basis for essential- 
ly educational or esthetic purposes, which, utilizing a professional 
staff, owns or utilizes tangible objects, cares for them, and exhibits 
them to the public on a regular basis. 

(f) The term “Secretary” means the Secretary of the Treasury or 
his delegate, the Commissioner of Customs. 

(g) The term “State Party” means any nation which has ratified, 
accepted, or acceded to the 1970 UNESCO Convention. 
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(h) The term “United States” includes the customs territory of 
the United States, the U.S. Virgin Islands and any territory or 
area the foreign relations for which the U.S. is responsible. 


§12.104a Importations prohibited. 


(a) No article of cultural property documented as appertaining to 
the inventory of a museum or religious or secular public monu- 
ment or similar institution in any State Party which was stolen 
from such institution after April 12, 1983, or after the date of entry 
into force of the Convention for the State Party, whichever date is 
later, may be imported into the United States. 

(b) No archaeological or ethnological material designated pursu- 
ant to 19 U.S.C. 2604 and listed in §12.104g, that is exported 
(whether or not such exportation is to the United States from the 
State Party), may be imported into the United States unless the 
State Party issues a certification or other documentation which 
certifies that such exportation was not in violation of the laws of 
the State Party. 


$12.104b State Parties to the Convention. 

(a) The following is a list of States that are a State Party, that is, 
States that have deposited an instrument of ratification, accept- 
ance or accession to the Convention. 


Date of entry into force 


September 24, 1974. 
April 11, 1973. 
January 11, 1977. 
May 16, 1973. 
April 24, 1972. 
August 24, 1972. 
June 28, 1978. 
May 1, 1972. 
April 30, 1980. 
January 19, 1980. 
May 14, 1977. 
Democratic Kumpuchea December 26, 1972. 
Democratic People’s Republic of Korea August 13, 1983. 
Dominican Republic June 7, 1973. 
April 24, 1972. 
July 5, 1973. 
May 20, 1978. 
April 16, 1974. 
September 5, 1981. 
April 14, 1985. 
June 18, 1979. 
June 19, 1979. 
January 23, 1979. 
April 24, 1977. 
April 27, 1975. 
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May 12, 1973. 
January 2, 1979. 
June 15, 1974. 
September 22, 1972. 
July 27, 1977. 

May 27, 1978. 
January 4, 1973. 
September 23, 1976. 
July 19, 1977. 
January 16, 1973. 
April 24, 1972. 
September 2, 1978. 
July 30, 1981. 
November 13, 1973. 
January 24, 1980. 
April 30, 1974. 
July 20, 1977. 

May 14, 1983. 
December 8, 1976. 
March 9, 1985. 
April 9, 1973. 

July 7, 1981. 

May 21, 1975. 

June 10, 1975. 

July 21, 1981. 


y 
United Republic of Tanzania November 2, 1977. 
United States of America December 2, 1983. 
November 9, 1977. 
January 3, 1973. 
December 23, 1974. 


(b) Additions to and deletions from the list of State Parties will 
be accomplished by Federal Register notice, from time to time, as 
the necessity arises. 


§12.104c Importations permitted. 


Designated archaeological or ethnological material for which 
entry is sought into the United States, will be permitted entry if at 
the time of making entry; 

(a) A certificate, or other documentation, issued by the Govern- 
ment of the country of origin of such material in a form acceptable 
to the Secretary, such form being, but not limited to, an affidavit, 
license, or permit from an appropriate, authorized State Party offi- 
cial under seal, certifying that such exportation was not in viola- 
tion of the laws of that country, is filed with the district director; 
or 

(b) Satisfactory evidence is presented to the district director that 
such designated material was exported from the State Party not 
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less than 10 years before the date of such entry and that neither 
the person for whose account the material is imported (or any re- 
lated person) contracted for or acquired an interest, directly or in- 
directly, in such material more than 1 year before that date of 
entry, or 

(c) Satisfactory evidence is presented to the district director that 
such designated material was exported from the State Party on or 
before the date on which such material was designated under 19 
US.C. 2604. 

(d) The term “satisfactory evidence” means— 

(1) for purposes of subparagraph (b) of this section— 

(i) one or more declarations under oath by the importer, or the 
person for whose account the material is imported, stating that, to 
the best of his knowledge— 

(A) the material was exported from the State Party not less than 
10 years before the date of entry into the United States, and 

(B) neither such importer or person (or any related person) con- 
tracted for or acquired an interest, directly or indirectly, in such 
material more than 1 year before the date of entry of the material; 
and 

(ii) a statement provided by the consignor, or person who sold the 
material to the importer, which states the date, or, if not known, 
his belief, that the material was exported from the State Party not 
less than 10 years before the date of entry into the United States 
and the reasons on which the statement is based; and 

(2) for purposes of subparagraph (c) of this section— 

(i) one or more declarations under oath by the importer or the 
person for whose account the material is to be imported, stating 
that, to the best of his knowledge, the material was exported from 
the State Party on or before the date such material was designated 
under 19 U.S.C. 2604, and 

(ii) a statement by the consignor or person who sold the material 
to the importer which states the date, or if not known, his belief, 
that the material was exported from the State Party on or before 
the date such material was designated under 19 U.S.C. 2604, and 
the reasons on which the statement is based. 

(e) Related persons. For purposes of subparagraphs (b) and (d) of 
this section, a person shall be treated as a related person to an im- 
porter, or to a person for whose account material is imported, if 
such person— 

(1) is a member of the same family as the importer or person of 
account, including, but not limited to, membership as a brother or 
sister (whether by whole or half blood), spouse, ancestor, or lineal 
descendant; 

(2) is a partner or associate with the importer or person of ac- 
count in any partnership, association, or other venture; or 

(3) is a corporation or other legal entity in which the importer or 
person of account directly or indirectly owns, controls, or holds 
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power to vote 20 percent or more of the outstanding voting stock or 
shares in the entity. 


§$12.104d Detention of articles; time in which to comply. 


In the event an importer cannot produce the certificate or evi- 
dence required in § 12.104c at the time of making entry, the district 
director shall take the designated archaeological or ethnological 
material into Customs custody and send it to a bonded warehouse 
or public store to be held at the risk and expense of the consignee 
until the certificate or evidence is presented to such officer. The 
certificate or evidence must be presented within 90 days after the 
date on which the material is taken into Customs custody, or such 
longer period as may be allowed by the district director for good 
cause shown. 


§12.104e Seizure and forfeiture. 


(a) Whenever any designated archaeological or ethnological ma- 
terial is imported into the United States in violation of 19 U.S.C. 
2606, and the importer states in writing that he will not attempt to 
secure the certificate or evidence required by § 12.104c, or such cer- 
tificate or evidence is not presented to the district director before 
the expiration of the time provided in § 12.104d, the material shai: 
be seized and summarily forfeited to the United States in accord- 
ance with Part 162 of this chapter. 

(1) Any designated archaeological or ethnological material which 


is forfeited to the United States shall, in accordance with the provi- 
sions of Title III of Pub. L. 97-446, 19 U.S.C. 2609(b): 


(i) first be offered for return to the State Party; 

(ii) if not returned to the State Party, be returned to a claim- 
ant with respect to whom the designated material was forfeited 
if that clamant establishes— 

(A) valid title to the material; 

(B) that the claimant is a bona fide purchaser for value of 
the material; or 

(iii) if not returned to the State oes under paragraph (i) or 
to a claimant under paragraph (ii), be dis of in the 
manner prescribed by law for articles forfeited for violation of 
the customs laws. No return of material may be made under 
paragraph (i) or (ii) unless the State Party or claimant, as the 
case may be, bears the expenses incurred incident to the 
return and delivery, and complies with such other require- 
ments relating to the return as the Secretary shall prescribe. 

(b) Whenever any stolen article of cultural property is imported 
into the United States in violation of 19 U.S.C. 2607, such cultural 
property shall be seized and forfeited to the United States in ac- 
cordance with Part 162 of this chapter. 

(1) Any stolen article of cultural property which is forfeited to 
the United States shall, in accordance with the provisions of Title 
II of Pub. L. 97-446, 19 U.S.C. 2609(c): 
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_@ first be offered for return to the State Party in whose ter- 
the institution referred to in 19 U.S.C. 2607 
and shall be returned if that State Party bears the expenses 
incident to such return and delivery and complies with such 
other requirements relating to the return as the Secretary pre- 
scribes; or 
(ii) if not returned to such State Party, be disposed of in the 
manner prescribed by law for articles forfeited for violation of 
the customs laws. 


$12.104f Temporary disposition of materials and articles. 

Pending a final determination as to whether any archaeological 
or ethnological material, or any article of cultural property, has 
been imported into the United States in violation of 19 U.S.C. 2606 
or 19 U.S.C. 2607, the Secretary may permit such material or arti- 
cle to be retained at a museum or other cultural or scientific insti- 
tution in the United States if he finds that— 

(1) sufficient safeguards will be taken by the museum or institu- 
tion for the protection of such material or article; and 

(2) sufficient bond is posted by the museum or institution to 
ensure its return to the Secretary. 


§$12.104g Specific items or categories designated by agreements 
or emergency actions. 


(a) [Reserved] 
(b) A list of specific items or categories designated by agreements 


or emergency actions as coming under the protection of the Con- 
vention will from time to time, as the necessity arises, be published 
in the Federal Register by means of a general notice. 


§12.104h Exempt material and articles. 


The provisions of this section shall not apply to— 

(a) Any archaeological or ethnological material or any article of 
cultural property which is imported into the United States for tem- 
porary exhibition or display if such material or article is rendered 
immune from seizure under judicial process initiated by the US. 
Information Agency, Office of the General Counsel and Congres- 
sional Liaison, pursuant to the Act entitled “An Act to render 
immune from seizure under judicial process certain objects of cul- 
tural significance imported into the U.S. for temporary display or 
exhibition, and for other purposes”, approved October 19, 1965 (22 
U.S.C. 2459); or 

(b) any designated archaeological or ethnological material or any 
article of cultural property imported into the United States if such 
material or article— 

(1) has been held in the United States for a period of not less 
than 3 consecutive years by a recognized museum or religious or 
secular monument or similar institution, and was purchased by 
that institution for value, in good faith, and without notice that 
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such material or article was imported in violation of this title, but 
only if— 

(i) the acquisition of such material or article has been reported in 
a publication of such institution, any regularly published newspa- 
per or periodical with a circulation of at least 50,000,or a periodical 
or exhibition catalog which is concerned with the type of article or 
materials sought to be exempted from this title, 

(ii) such material or article has been exhibited to the public for a 
period or periods aggregating at least 1 year during such 3-year 
period, or 

(iii) such article or material has been cataloged and the catalog 
material made available upon request to the public for at least 2 
years during such 3-year period; 

(2) if paragraph (bX(1) of this section does not apply, has been 
within the United States for a period of not less than 10 consecutive 
years and has been exhibited for not less than 5 years during such 
period in a recognized museum or religious or secular monument or 
similar institution in the United States open to the public; or 
_ (8) if paragraphs (b\(1) and (2) do not apply, has been within the 
United States for a period of not less than 10 consecutive years and 
the State Party concerned has received or should have received 
during such period fair notice (through such adequate and accessi- 
ble publication, or other means, as the Secretary or his designee 
shall prescribe) of its location within the United States and 


(4) if none of the preceding subparagraphs apply, has been within 
the United States for a period of not less than 20 consecutive years 
and the claimant establishes that it purchased the material or arti- 
cle for value without knowledge or reason to believe that it was im- 
ported in violation of law. 


§ 12.1041 Enforcement. 

In the customs territory of the United States, and in the US. 
Virgin Islands, the provisions of these regulations shall be enforced 
by appropriate customs officers. In any other territory or area 
within the United States, but not within such customs territory or 
the U.S. Virgin Islands, such provisions shall be enforced by such 
persons as may be designated by the President. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: April 2, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 25, 1985 (50 FR 26193)] 
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Before Markey, Chief Judge, Davis, Circuit Judge, and SKELTON, 
Senior Circuit Judge. 

Davis, Circuit Judge. 

The Government appeals from a decision of the United States 
Court of International Trade (CIT, Carman, J.), holding that cer- 
tain industrial sewing-machine needles imported from Portugal by 
appellee (Torrington) are entitled to enter the United States duty 
free under the Generalized System of Preferences (GSP). 596 F. 
Supp. 1083 (1984). Agreeing that the imported articles meet the 
prerequisite for duty-free entry under the GSP statute (and corre- 
sponding Customs regulations), we affirm. 


I 
Background 


The GSP statute, 19 U.S.C. §§ 2461-2465 (1982), enacted as title V 
of the Trade Act of 1974, Pub. L. No. 93-618, 88 Stat. 2066, repre- 
sents the United States’ participation in a multi-national effort to 
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encourage industrialization in lesser developed countries through 
international trade.! The Act authorizes the President (subject to 
certain restrictions) to prepare a list of beneficiary developing 
countries (BDCs), and to designate products of those countries 
which are eligible for GSP treatment. 19 U.S.C. § 2462. A designat- 
ed product imported from a listed country may enter the United 
States duty free. Id., § 2461. One problem with this general pro- 
gram is that it could be used to allow a noneligible country to con- 
duct minimal finishing operations in a BDC, thereby reaping the 
benefits of the GSP at the expense of American manufacturers, but 
without the salutory effect of fostering industrialization in the des- 
ignated country. Congress therefore provided that products from 
BDCs must meet certain minimum content requirements in order 
to qualify for duty-free treatment.? To this end, 19 U.S.C. § 2463 
provides: 


(b) The duty free treatment provided under section 2461 of 
this title with respect to any eligible article shall apply only— 


* * * * 


(2) If the sum of (A) the cost or value of the materials pro- 
duced in the beneficiary developing country * * * plus (B) the 
direct cost of processing operations performed in such benefici- 
ary developing country * * * is not less than 35 percent of the 
appraised value of such article at the time of its entry in the 
customs territory of the United States. 


Section 2463(b) also authorizes the Secretary of the Treasury to 
“prescribe such regulations as may be necessary to carry out this 
subsection.” 

Under this latter authority, the Customs Service has promulgat- 
ed regulations interpreting the operative phrase in § 2463(b\(2)A), 
supra, “materials produced in the beneficiary developing country.” 
19 C.F.R. § 10.177(a) (1984) states that 


the words produced in the benefici developing “country” 
[sic, indicating § 2463(b\(2)(A), supra] refer to constitutent mate- 
rials of which the eligible article is composed which are either: 


(1) Wholly the growth, product or manufacture of the benefi- 
ciary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


Thus, if the value of the materials described in § 10.177(a) (1) and 
(2) plus the direct cost of processing operations performed in the 
BDC account for 35% of the appraised value of the merchandise, 
the merchandise is entitled to enter duty-free under 19 U.S.C. 
§§ 2461 and 2463. 


1 See Graham, The U.S. Generalized System of Preferences for Developing Countries: International Innovation 
and the Art of the Possible, 72 Am. J. Int’l. L. 513 (1978). 

2 See H. Rep. No. 571, 93d Cong., Ist Sess. 86-87 (1973) (for a discussion of the rationale behind the content 
requirement). 
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The question in this case is whether industrial sewing-machine 
needles which Torrington imported met these minimum content re- 
quirements. In the trial court, the parties stipulated to an agreed 
statement of facts which formed the basis of the CIT’s decision. 
These facts establish the following:1 

The sewing machine needles at issue * were exported from Portu- 
gal to the United States by Torrington Portuguesa, a manufactur- 
ing subsidiary of Torrington. The needles are classifiable under 
item 672.20 of the Tariff Schedules of the United States (TSUS), 
“Sewing machines and parts thereof.” At the time of the exports, 
Portugal was designated as a BDC and articles classifiable under 
item 672.20 were eligible products. 

Torrington Portuguesa produced the needles from wire manufac- 
tured in a non-BDC and brought into Portugal. On this ground the 
Customs Service denied duty-free treatment to the needles because 
they did not incorporate any “materials produced” in Portugal, and 
the direct cost of producing the needles does not account for 35% of 
their appraised value. In Customs’ view the needles failed to meet 
the minimum content requirements of 19 U.S.C. § 2463(b). Torring- 
ton agrees that if Customs’ decision not to include the non-BDC 
wire in the calculation is correct, then the needles do not satisfy 
the 35% BDC content requirement. On the other hand, if the other 
requirements are met, then the 35% BDC content prerequisite is 
also satisfied. 

The parties also stipulated to the process by which Torrington 
Portuguesa produced the needles from the non-BDC wire. Initially, 
the wire runs through a swaging machine which straightens the 
wire, cuts it to a particular length, bevels one end of the wire seg- 
ment and draws out the straightened wire to alter its length and 
circumference at various points. The result is known in the needle 
industry as a “swaged needle blank,” a “needle blank,” or merely a 
“swage.” In an exhibit before the trial court, the parties included a 
linear drawing of a swage. The first quarter of a swage has roughly 
the same circumference as the wire segment from which it was 
made; the seccnd quarter narrows from that size down to roughly 
half that circumference; the other half then extends straight out 
from the second quarter. At this point, the swage is useful solely in 
the production of sewing-machine needles with a predetermined 
blade diameter, though the resulting needle may vary in other re- 
spects (e.g., eye placement, eye size, and needle length). 

The next process in the production of needles is “striking.” Strik- 
ing involves pressing an eye into the swage, forming a spot to pro- 
vide clearance for the thread, and bending the swage at a particu- 
lar point. At this stage, the articles are known as struck blanks. 
The struck blank enters a mill flash machine which removes excess 


*The trial court ruled that two entries, numbers 211431 and 210816, were not entitled to GSP treatment be- 
cause Torrington failed to file the appropriate certificate of origin forms as required by Customs regulations. 
Torrington has not appealed from this ruling. 
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material around the eye and forms a grove along the length of the 
needle which carries the thread while the needle is in use. The 
merchandise is then pointed (i.e., sharpened) and stamped with a 
logo or other information. Finally, the needles are hardened, tem- 
pered, straightened, buffed, polished, cleaned and plated. Upon 
completion, the needle has a sharp point at the narrow end, a long 
groove running down three-quarters of its body ending near the 
point, and an eye somewhere in the groove with an indentation in 
the groove near the eye. 

The parties also jointly detailed Torrington’s history of trade in 
swages. In 1973-74, Torrington Portuguesa twice shipped large 
amounts of swages to Torrington to correct production imbalances 
between the two companies. Torrington Portuguesa realized no 
profit on the exchange, and the transfer was accounted for through 
appropriate entries in the two companies’ inventory and receiv- 
ables accounts. These are the only transactions in swages in which 
Torrington (now the only U.S. manufacturer of these needles) has 
participated. 

Based on these facts, the Court of International Trade held the 
needles to be entitled to duty-free entry under the GSP. As a pre- 
liminary matter, the court ruled that, under Customs’ regulations, 
the non-BDC wire must undergo two substantial transformations 
when it is manufactured into a needle if the value of the wire is to 
be included in the 35% calculation, and that each of these transfor- 
mations under 19 C.F.R. § 10.177(aX(2) must result in an “article of 
commerce.” The court stated: 


It is not enough to transform substantially the non-BDC con- 
stituent materials into the final article, as the material utilized 
to produce the final article would remain non-BDC material. 
There must first be a substantial transformation of the non- 
BDC material into a new and different article of commerce 
which becomes “materials produced,” and these materials pro- 
duced in the BDC must then be substantially transformed into 
a new and different article of commerce. 


596 F. Supp. at 1086. The court noted that the Customs Service and 
Treasury Department have consistently interpreted the regulations 
to require a dual transformation (i.e, two successive substantial 
transformations) in order to be eligible for GSP treatment, and 
that the requirement of a dual transformation advances the GSP’s 
goals by requiring greater work in the BDC and by thwarting ma- 
nipulation of the GSP (which the content requirements were de- 
signed to avoid). 

The court then turned to the question of whether the production 
of needles in Portugal satisfied the dual transformation require- 
ment. The court determined that a substantial transformation 
occurs if a manufacturing process results in an article of commerce 
which has a distinctive name, character, or use. 596 F. Supp. at 
1086, (citing Texas Instruments, Inc. v. United States, 681 F.2d 778, 
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782 (CCPA 1982)). Here, the court held, the swaging process consti- 
tutes an initial transformation, and the succeeding processes con- 
stitute the second. The swage blanks, the court said, have a distinc- 
tive name, a different character from the wire segments from 
which they are made, and a specific use. Moreover, the swages are 
“articles of commerce” because, on the two documented occasions 
set forth in the stipulations, they have been the object of large 
transactions. Thus, the court concluded that the swaged needle 
blanks are constituent materials of which the needles are made, 
and their value (which includes the value of the non-BDC wire) 
should be included in the 35% value added calculation. 


Il 


The dual transformation requirement 


The parties disagree whether the GSP statute and regulations 
mandate a dual transformation between raw material and finished 
product if the latter is to be granted duty-free entry. Torrington 
contends that its transformation of the non-BDC wire into sewing 
machine needles—even if considered only a single transforma- 
tion—was in itself sufficient. The Government counters that a 
single transformation is insufficient to change the non-BDC wire 
into a material “produced in the developing country” which, if 
used in the BDC, may then be considered in the BDC-content eval- 
uation. 

Like the CIT, we think that the statutory language of 19 U.S.C. 
§ 2463(b) leads to the Government’s position. Congress authorized 
the Customs Service to consider the “cost or value of materials pro- 
duced” in the BDC. (Emphasis added.) The parties agree that the 
wire clearly was not a BDC product. As wire, therefore, it may not 
be considered a BDC material. However, if Torrington Portuguesa 
transformed the wire into an intermediate article of commerce, 
then the intermediate product would be an article produced in the 
BDC, and the value of that product (including the contribution of 
the wire to the value of that intermediate product) would be in- 
cluded. 

The legislative history of § 2463 supports this reading. Congress 
used the content requirement to protect the GSP program from un- 
toward manipulation: 


The percentage * * * assures] that, to the maximum extent 
possible, the preferences provide benefits to developing coun- 
tries without stimulating the development of “pass through” 
operations the major benefit of which accrues to enterprises in 
developed countries. 


H. Rep. No. 571, Supra, at 86-87. In the absence of a dual transfor- 
mation requirement, developed countries could establish a BDC as 
a base to complete manufacture of goods which have already un- 
dergone extensive processing. The single substantial transforma- 
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tion would qualify the resulting article for GSP treatment, with 
the non-BDC country reaping the benefit of duty-free treatment for 
goods which it essentially produced. This flouts Congress’ expressed 
intention to confer the benefits of the GSP fully on the BDC and to 
avoid conferring duty-free status on the products of a “pass- 
through” operation. 

Moreover, Torrington’s contentions, if accepted, would tend to 
render the 35% requirement a nullity. If only a single transforma- 
tion were necessary, then the “material produced” in the BDC as a 
result of this transformation would be the imported product itself.‘ 
Customs would then face the problem of determining how much of 
the appraised value of the import resulted from materials produced 
in the BDC, when the only material produced was the import. The 
result would always be 100% since the product would always be a 
constituent material of itself. Congress clearly envisaged some way 
of separating the final product from its constitutent materials, and 
the dual transformation requirement achieves this end. 

Our predecessor court’s ruling in Texas Instruments, supra, sup- 
ports this reading of the statute, although the dual transformation 
requirement was not expressly considered as a separate issue. 
Texas Instruments concerned cue modules for cameras composed 
primarily of integrated circuits, a photodiode, a capacitor and a re- 
sistor. The court ruled that these cue modules could enter the 
United States duty-free under the GSP even though the silicon 
slices which ultimately went into the integrated circuits and photo- 
diode came originally from the United States. The issue on which 
the court focused its attention was whether the assembly of the 
component parts into a cue module could in itself constitute a sub- 
stantial transformation from one product to another.5 The court 
ruled in the affirmative, and clearly indicated that it considered 
this assembly to be the second substantial transformation, the first 
having been satisfied when the silicon slices were manufactured 
into separate, packaged silicon chips. 681 F.2d at 783-84. 


Ill 


The swages—substantial transformation into a new and different 
article of commerce 


A. In Texas Instruments, supra, the Court of Customs and Patent 
Appeals adopted the rule, well-established in other areas of cus- 
toms jurisprudence, that a substantial transformation occurs when 
an article emerges from a manufacturing process with a name, 
character, or use which differs from those of the original material 
subjected to the process. 681 F.2d at 782; cf. Anheuser-Busch Brew- 


‘Le., the product imported into the United States, seeking GSP status. 

‘The Treasury Department had indicated that, in its view, no mere assembly could ever constitute a substan- 
tial transformation. See T.D. 76-100, 10 Cust. Bull. & Dec. 176, 178 (1976); Texas Instruments v. United States, 2 
CIT 36, 520 F. Supp. 1216, rev'd, 681 F.2d 778 (CCPA 1982). 
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ing Assn. v. United States, 207 U.S. 556 (1908). The CIT determined 
here that this substantial transformation test was satisfied when 
Torrington Portuguesa manufactured needle swages from the wire. 

The parties’ stipulations sustain the CIT’s conclusion. Two criti- 
cal manufacturing steps separate three items (wire, swage and 
needle) each of which is markedly different from the others. The 
initial wire is a raw material and possesses nothing in its character 
which indicates either the swages or the final product. The inter- 
mediate articles-—-the swages—have a definite size and shape which 
renders them suitable for further manufacturing into needles with 
various capabilities. At that phase of the production process the 
material which emerges is more refined, possesses attributes more 
specifically applicable to a given use, and has lost the identifying 
characteristics of its constituent material. It is a new and different 
article. 

This conclusion finds support in prior cases and administrative 
decisions which have considered whether a given manufacturing 
process entails a substantial transformation from one article to an- 
other.* Manufacturing processes often differ in detail, but we must 
consider these differences in light of the GSP’s fundamental pur- 
pose of promoting industrialization in lesser developed countries. 
Trivial differences in manufacturing processes or techniques will 
not affect the overall benefit conferred upon the BDCs from the 
manufacturing conducted in those countries. 

A prime source of information in this area of Customs jurispru- 
dence is T.D. 78-400, 12 Cust. B. & Dec. 875 (1978), in which the 
Treasury Department considered the effect of certain processes in 
the manufacture of specific types of electric motors for GSP pur- 
poses. In the production of a 600 series d.c. motor the manufacturer 
produced the rear housing assembly in a BDC from flat steel stock 
of U.S. origin. The manufacturer drew the steel stock through a 
series of dies to form the cup-shaped motor part. The Department 
was of the opinion that “the flat steel stock which is drawn into 
the cup-shaped rear housing is a substantially transformed consti- 
tutent material, and the entire cost of its component is includable 
in the costs of materials in computing the 35-per-cent citerion.” Jd., 
12 Cust. B. & Dec. at 676. The Customs Service therefore included 
the value of this rear housing—which included the value of “its 
component” (the steel stock)—in the content evaluation. Through- 
out T.D. 78-400, it was held that various processes which involved 
the stamping, dying or molding of metal from formless article into 
a shaped component constituted a substantial transformation. 

The process by which Torrington Portuguesa formed the swage 
needle blanks is very similar. A swage is similar to a die and press- 


®We need not look only at GSP cases (which are scarce) to determine when a substantial transformation takes 
place. Whether a substantial transformation has occurred is of importance in many other areas of customs law, 
and reference to cases from these other areas is often helpful unless the principles enunciated in those cases 
hinge specifically on the underlying statutes there at issue. See Belcrest Linens v. United States, 741 F.2d 1368, 
1372 (Fed. Cir. 1984). 
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es metal into a given shape. This new shape results in a product 
with a new use, a given name different from its component article, 
and with special characteristics. 

Judicial precedent is comparable. For example, in United States 
v. Pittsburgh Plate Glass Co., 44 CCPA (Customs) 110 (1957), the 
court ruled that certain glass louvers were properly classifiable as 
“manufacturers of glass” rather than as plate glass. The court spe- 
cifically noted that to be a manufacture, the glass must have a dif- 
ferent name, character or use from the original material. Jd. at 
116. The court concluded: 


The imported glass louvers were no longer merely sheet 
glass. * * * They has a new name * * * or several names by 
all of which the trade witnesses referred to them. * * * The 
new characteristics were two webered, round, smooth edges 
and a specific size. The new use was as jalousie louvers, at 
least predominantly. As such they were completely manufac- 
tured articles. 


Id. Comparably, the swages in this case were no longer wire; they 
had a new name by which they were known in the trade; they had 
new characteristics, including a new shape and size; they had a 
specific use in the production of needles. “As such they were com- 
pletely manufactured articles.” Jd. 

B. The CIT also concluded correctly that the swages were “arti- 
cles of commerce.” The Government attacks this determination 
principally by arguing that the two incidents in which Torrington 
Portuguesa transferred swages to Torrington in this country should 
not count in deciding whether swages are articles of commerce. We 
note initially that the phrase “article of commerce” is found only 
in the regulation, not in the GSP statute, and therefore we inter- 
pret the “of commerce” requirement of the regulation in light of 
the statute’s purpose to further BDC industrialization. By empha- 
sizing that the article must be “of commerce,” the Customs regula- 
tion imposes the requirement that the “new and different” product 
be commercially recognizable as a different article, i.e, that the 
“new and different” article be readily susceptible of trade, and be 
an item that persons might will wish to buy and acquire for their 
own purposes of consumption or production. 

Two administrative decisions concerning GSP treatment for im- 
ported chemicals’ are consonant with this view. In T.D. 77-273, 11 
Cust. B. & Dec. 551 (1977), the Treasury Department concluded 
that an intermediate chemical (dichloro) involved in the production 
of technical atrazine does not satisfy the dual substantial transfor- 
mation requirement. The agency reached this conclusion because 


7 Apparently, the administrative decisions concerning chemical imports have been the only ones to address the 
“article of commerce” requirement explicity. See Cutler, The United States Generalized System of Preferences: 
The Problem of Substantial Transformation, N.C.J. Int'l L. & Com. Reg. (1980). In T.D. 78-400, supra, for exam- 
ple, the Treasury Department did not mention whether rear housing assemblies or other motor parts have been 
or could be traded in commerce. 
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(1) the process used to manufacture the technical atrazine is 
essentially a continuous process, (2) dichloro is not a chemical 
that is generally bought and sold, and (3) the dichloro resulting 
in the first step of the Israeli manufacture of technical atra- 
zine would have to be refined (the impurities removed) in order 
to make shipping practicable. 


Id., 11 Cust. B. & Dec. at 553-54. In other words, the dichloro was 
not the result of a first substantial transformation because it was 
not an “article of commerce,” even though the dichloro differed 
chemically both the constituent articles from which it was made 
and the final article, technical atrazine. In sharp contrast, the Cus- 
toms Service ruled in C.S.D. 79-311, 13 Cust. B. & Dec. 1463 (1979), 
that another chemical process did include a “substantially trans- 
formed constituent material within the meaning of [19 C.F.R. 
§ 10.177(aX(2)].” Id. The Customs Service reasoned: 


The evidence includes examples where the product’s charac- 
terization, preparation process, and uses are enumerated in 
chemical reference sources. There is a patent on a process by 
which this product is prepared. A copy of a letter was produced 
in which an unrelated party indicated willingness to produce 
and sell this product at a specific price. 

Id., 13 Cust. B. & Dec. at 1463-64. 


Our conclusion is that an “article of commerce”’—for the pur- 
poses of the pertinent Customs regulation—is one that is ready to 
be put into a stream of commerce, but need not have actually been 
bought-and-sold, or actually traded, in the past. Indeed, by requir- 
ing proof of actual arms-length transactions by unrelated parties, 
the Government implies that a new article (never before produced) 
can never be an article of commerce entitled to GSP treatment—a 
result not envisaged by Congress. In this instance, we agree with 
the CIT that the transfer of over four million swaged needle blanks 
from Torrington Portuguesa to Torrington is an adequate showing 
that swaged needle blanks are articles of commerce. There is no 
reason to believe that those articles could and would not be sold to 
other manufacturers of needles who wanted to purchase them for 
further manufacture into the final products. 


IV 


The needles—substantial transformation into a new and different 
article 


The Government urges that, even if the production of swages 
from wire constitutes a substantial transformation, the manufac- 
ture of the needles from the swages does not.* We are referred to 
paragraph 13 of the parties’ stipulations, in which they note that 
swages “are dedicated for use solely as sewing machine needles 


®Clearly the needles themselves are “articles of commerce”. 
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with a predetermined blade diameter. * * * In the majority of 
cases, a particular type of swaged needle blank becomes only a 
single particular type of needle.” The Government concludes from 
this that the swages are actually unfinished needles, and do not 
undergo a substantial transformation into a new article in order to 
reach their final form. Torrington, also reading from the stipula- 
tions, notes that the swages lack the key characteristics of a needle 
since they have no points or eyes, and that a given swage can be 
processed into needles with different properties, e.g., eye size. 

The Government relies for its position that swages are merely 
unfinished needles on cases such as Avins Industrial Products Co. 
v. United States, 515 F.2d 782 (CCPA 1975) and Lee Enterprises, Inc. 
v. United States, 84 Cust. Ct. 208 (1980). These decisions concern 
the proper classification of imports under the rule that an item in 
the TSUS covers the article mentioned in finished or unfinished 
form. The courts ruled that a product is an unfinished form of an 
article if the product has been manufactured to the point where it 
is dedicated solely to the manufacture of that article. Avins, supra, 
515 F.2d at 783. However, the Government’s reliance on these cases 
is not pertinent. The proper tariff classification is not dispositive of 
whether the manufacturing process necessary to complete an arti- 
cle constitutes a substantial transformation from the original mate- 
rial to the final product. Belcrest Linens, supra, 741 F.2d at 1373. 
Instead, we look—keeping in mind the GSP’s fundamental purpose 
of fostering industrialization in BDCs—to the actual manufacturing 
process by which the intermediate article becomes the final prod- 
uct. 

In Midwood Industries v. United States, 64 Cust. Ct. 499, 313 F. 
Supp. 951 (1970), the Customs Court (now the CIT) determined that 
forgings for flanges could enter the United States without perma- 
nent country-of-origin markings because the importer substantially 
transformed the forgings in the United States into pipe.® In one 
case, the importer cut the edges; tapered, bevelled and bored the 
ends; and removed die lines and other imperfections from the sur- 
face of the final article. 313 F. Supp. at 955. The court also heard 
testimony that, in their imported state, the forgings are useless 
unless processed into the final flange. Jd. at 955-56. The decision in 
that case was that the importer’s efforts resulted in a substantial 
transformation from the rough forgings into “different articles 
having a new name, character and use.” Jd. at 957. The court noted 
that the “imports were producers’ goods, and the flanges are con- 
sumers’ goods,” and held: “While it may be true, as some of the tes- 
timony of record indicates, that some of the imported forgings are 
made as close to the dimensions of the ultimate finished form as 


*The country-of-origin marking regulations define “country of origin” as the country in which an article is 
manufactured in toto, or a country in which imported products are “substantially transformed into a new and 
different article of commerce with a name, character, or use distinct from that of the article or articles from 
which it was transformed.” 19 C.F.R. § 177.22 (1984). 
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possible, they, nevertheless, remain forgings unless and until con- 
verted by some manufacturer into consumers’ goods.” Jd. (emphasis 
in original). 

The production of needles from swages is a similar process. The 
swages are bored (to form an eye), the ridge is carved, and the 
needle is pointed, cleaned, hardened, plated, etc. The swage is also 
the approximate size necessary to create the final needle, but, like 
the forgings in Midwood, they are producers’ goods. The final nee- 
dles are consumers’ goods. The production of needles from swages 
is clearly a significant manufacturing process, and not a mere 
“pass-through” operation as the Government apparently contends. 
Portugal certainly reaps the benefit of this manufacturing process; 
indeed, short of manufacturing the wire itself, Torrington Portu- 
guesa could do no more than it already does in the production of 
needles. In these circumstances, we think that Congress intended 
the GSP statute to apply. 

For these reasons, we conclude: (1) that a dual substantial trans- 
formation in a BDC is a prerequisite for GSP treatment under the 
GSP statute and Customs regulations, (2) that the swages which 
Torrington Portuguesa produced are a separate, intermediate “arti- 
cle of commerce,” and (3) that the industrial sewing-machine nee- 
dles imported by Torrington are entitled to duty-free entry. The de- 
cision appealed from is therefore affirmed. 


AFFIRMED 


(Appeal No. 85-836) 


AuDIOVOx CORPORATION, APPELLANT v. THE UNITED STATES, 
APPELLEE 


Steven P. Florsheim, Mandel & Grunfeld, of New York, New York, argued for ap- 
pellant. With him on the brief was Robert B. Silverman. 

Susan Handler-Menahem, Commercial Litigation Branch, Department of Justice, 
of New York, New York, argued for appellee. With her on the brief were Richard K. 
Willard, Acting Assistant Attorney General, David M. Cohen, Director and Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: United States Court of International Trade. 
Judge DiCar1o. 


(Appeal No. 85-836) 


AuDIOvox CORPORATION, APPELLANT v. THE UNITED STATES, 
APPELLEE 
(Decided June 14, 1985) 
Before FRIEDMAN, RicH, and BENNETT, Circuit Judges. 
BENNETT, Circuit Judge. 
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This is an appeal from the decision of the United States Court of 
International Trade (DiCarlo, J.), dismissing for lack of jurisdiction 
the suit of Audiovox Corporation seeking review of the denial by 
the United States Customs Service of its protest against the reliqui- 
dation of entries of FM radio converters at 6 percent ad valorem 
under item 685.29 of the Tariff Schedule of the United States. 

The protest requested that the entries be accorded treatment 
under the Generalized System of Preferences (GSP), 19 U.S.C 
§§ 2461-2465 (1982), and accordingly liquidated duty free under the 
same classification. The court found that an earlier protest against 
liquidation, which had succeeded in obtaining reliquidation at a re- 
duction of the tariff rate, had nevertheless failed to request GSP 
duty-free treatment. Thus, such treatment had not been sought in 
a timely manner, and the protest against reliquidation, in contra- 
vention of 19 U.S.C. § 1514(d) (1982), raised a “question not involved 
in such reliquidation,” removing the suit from the subject-matter 
jurisdiction of the Court of International Trade delineated in 28 
US.C. §1581 (1982). 

Upon our review of the submissions and arguments of the par- 
ties, we affirm the dismissal below on the basis of the opinion of 
Judge DiCarlo. 598 F. Supp. 387 (1984). 


AFFIRMED 
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(Slip Op. 85-61) 


LonE Star STEEL Co. ET AL., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 85-03-00305 
Before Rao, Judge. 


MEMORANDUM OPINION AND ORDER 


(Dated June 7, 1985) 


Akin, Gump, Strauss, Hauer & Feld (Warren E. Connelly and Susan M. Coulson on 
the motion) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (J. Kevin Horgan on the motion) for the defend- 


ant. 

[Plaintiffs’ motion granted.] 

Rao, Judge: This civil action, brought pursuant to Section 
516A(aX2)Gi) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 516a(a)(2\ii), is before the Court on plaintiffs’ motion for an ex- 
tension of time in which to file the complaint. 

It is not disputed that on March 1, 1985 plaintiffs timely filed a 
summons initiating this action, in which they seek to contest a 
final affirmative countervailing duty determination covering oil 
country tubular goods from Spain. 

On April 1, 1985 plaintiffs attempted to serve the complaint by 
mailing copies to the Clerk of this Court, defendant and all inter- 
ested parties by certified mail, return receipt requested. By inad- 
vertance, the amount of postage affixed to the complaint mailed to 
the Clerk of the Court was insufficient and the postal service re- 
turned that complaint to plaintiffs on April 8, 1985. The other 
copies were duly received by the defendant and the interested par- 
ties. 

This case is “on all fours” with the facts in Jernberg Forgings Co. 
v. United States, 7 CIT —, Slip Op., 84-17, (March 8, 1984), in 
which the Court reviewed the relevant statute of limitations and 
the issue of whether insufficient postage for certified mail can be 
considered as excusable neglect extending the 30 day period within 


29 
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which to file the complaint in a § 15161la(aX(2Xii) action. The court 
stated: 


The Court does not find the language of § 1516a(aX(2) when 
read alone to be clear and unambiguous, but the court does 
find 28 U.S.C. § 2636(c) to be clear. It states: 

A civil action contesting a reviewable determination 
listed in section 516A of the Tariff Act of 1930 * * * is 
barred unless commenced in accordance with the rules of 
the Court of International Trade within thirty days after 
the date of the publication of such determination in the 
Federal Register. 


When read with 19 U.S.C. § 1516a(a\(2), it is apparent that 28 
U.S.C. § 2636(c) specifies the applicable statute of limitations in 
this case. 19 U.S.C. § 1516a(aNOXA) merely sets out procedural 
details. To the extent that any jurisdictional issue is raised by 
the timing of the commencement of this action, it is satisfied 
by the timely filing of the summons. 


* * * * 


The court finds that plaintiffs failed to file their complaint 
within the thirty day time period because of excusable neglect, 
that there is a lack of prejudice to other parties and that plain- 
tiffs promptly sought to correct their error. 


The reasoning of the Court in Jernberg Forgings Co. is adopted 
herein as controlling as to the issue of excusable neglect. 

Therefore, upon reading and filing plaintiffs’ motion for an ex- 
tension of time within which to file the complaint in this civil 
action, defendant’s opposition thereto and plaintiffs’ response to de- 
fendant’s opposition, and upon all other papers and proceedings 
herein, it is hereby 

ORDERED that plaintiffs’ motion be, and it hereby is, granted and 
plaintiffs’ complaint attached to the motion papers shall be deemed 
filed as of the date of this order. 


(Slip Op. 85-62) 
AOC INTERNATIONAL, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANTS 


Consolidated Court No. 84-06-00739 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


(Dated June 7, 1985) 


Watson, Judge: The government has moved the court to recon- 
sider its order in Slip Op. 85-50 that the parties be given access to 
the confidential documents in the administrative record at the of- 
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fices of the International Trade Administration of the Commerce 
Department (ITA) in Washington, D.C. 

The government acknowledges that the Commerce Department 
has the original documents and one copy. (A second copy was filed 
with the Court pursuant to law.) The government informs the 
Court that neither the government’s copy nor the original docu- 
ments were assembled in the same order at the same time. It fur- 
ther states that it is impossible for the ITA to assemble the docu- 
ments in the order identical to that in which they were filed in 
Court without first obtaining the Court’s certified copy. The gov- 
ernment now reveals that the original documents do not contain 
the document numbers appearing on the record filed with the 
Court and are not collated according to the certified index filed 
with the Court. The ITA assertedly will not be able to certify the 
accuracy of the administrative record which would be made avail- 
able in Washington, D.C. 

Once again, the government proposes limting the access of the 
parties to the record filed with the Court. Alternatively, the gov- 
ernment proposes returning the confidential documents to the 
Commerce Department for duplication or, finally, allowing access 
in Washington despite the fact that the documents are not assem- 
bled in the same order as the copies filed in Court, dividing the cost 
of the copying between the non-governmental parties and, as a 
final touch, requiring the parties to acknowledge that the record 
made available to them in Washington may not be an exact dupli- 
cate of the record filed with the Court. 

The Court refuses to accept the disorderliness of documents in 
the possession of the agency as a justification for restricting the 
access of parties to them. By virtue of the priority given to these 
actions and the Court’s inherent power to supervise the conduct of 
actions the Court will continue to insist that parties have the most 
efficient and economical access to documents, wherever they may 


To the extent that the condition of the documents in the posses- 
sion of the agency departs from what has been filed in Court the 
agency has failed to fulfill its obligations. In a voluminous record, 
the coherent ordering of the documents may be as important as the 
accurate duplication of the actual pages. 

If the condition of the documents in the possession of the agency 
proves to be an obstacle to meaningful access or impedes the use of 
the documents the agency will be held responsible for the taking of 
corrective measures and the Court will consider appropriate reme- 
dial measures. For the moment, it is sufficient that the parties be 
given immediate access in accordance with this Court’s previous 
order. 

For the reasons expressed above, the motion for reconsideration 
is denied. 
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Four “H” Corp., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 83-11-01641 
Before REsTanl, Judge. 


OPINION AND ORDER 
[Judgment for defendant.] 


(Decided June 12, 1985) 

Myron Solter for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, and Kevin C. Kennedy, Civil Division, United 
States Department of Justice, for defendant. 

Restani, Judge: Plaintiffs challenge a final negative antidump- 
ing decision of the International Trade Administration (ITA) with 
regard to canned mushrooms imported from the People’s Republic 
of China (PRC) in 1982. 48 Fed. Reg. 45,445 (October 5, 1983). Plain- 
tiffs have filed a motion for judgment on the administrative record 
under Rule 56.1 of this court in which they challenge the basis 
chosen by the ITA for determining United States price as defined 
by section 735 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1677a (Supp. IV 1980).! The parties agree that under the statute, 
“purchase price,” rather than “exporter’s sales price,’ determines 
United States price. Because the PRC has a nonmarket, state-con- 
trolled economy, the ITA did not base purchase price on the sales 
transactions ,between the PRC canneries and the China National 
Cereals, Oils and Foodstuffs Import and Export Corporation (CER- 
OILS), a PRC-controlled foreign trading company, as plaintiff con- 
tends is proper, but on the sales transactions between CEROILS 
and United States importers. 

In simplified terms, in determining antidumping margins in a 
case such as this, the ITA is to compare the price of goods in the 
home market (foreign market value) to the United States price. If 
after appropriate adjustment it is found that the United States 
sales are being made at a significantly lower price than are home 
market sales, the ITA will determine that United States sales are 
at less than fair value (LTFV). This, coupled with a determination 
by the International Trade Commission that a competing United 
States industry is being materially injured or threatened with ma- 


‘At fe apetcetle time is 19 a ae C. § 1677a (Supp. IV 1980) read in relevant part: 
(a) > ten poe 
rs sales price of this subtitle, the term “United States price” means the purchase price, or the export- 
on verge of the merchandise, whichever is appropriate. 


jor purge at this section, the term “purchase price” means the price at which merchandise is pur- 
or to be purchased, prior to the date of importation, from the manufacturer or producer 
of the merchandise for ex, —— to the United States. Appropriate adjustments for costs and ex- 
penses under subsection (d) of this section shall be made if they are not reflected in the price paid by 
the person by whom, or for whose account, the merchandise is impo: 
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terial injury because of the imports, will result in the imposition of 
antidumping duties on the foreign imports. 

CEROILS is not a manufacturer or producer of canned mush- 
rooms, rather it is the agency by which the PRC introduces over 
-95% of its exported canned mushrooms into foreign commerce. 48 
Fed. Reg. 45,445. Because it is not a manufacturer or a producer, 
CEROILS does not fit within the literal words of § 1677a(b), and 
plaintiffs, therefore, argue that CEROILS cannot be considered the 
seller in the sales transactions which determine United States pur- 
chase price. Plaintiffs argue that the correct sales transactions for 
purposes of determining United States purchase price are the 
transactions between the PRC canneries and CEROILS. Plaintiffs, 
however, concede that the PRC economy is state-controlled. They 
must concede, therefore, that the price between the canneries and 
CEROILS is state-controlled to some degree.? If it is state-controlled 
to any degree it is not a reliable price when compared to prices set 
entirely by market forces. For this reason the ITA, in determining 
United States purchase price, decided to look at the first sales 
transaction with some clearly established influence external to the 
PRC. While an agency’s interpretation of a statute which it is 
bound to administer may not conflict with Congressional intent, 
the interpretation only need be reasonable. Chevron, U.S.A., Inc. v. 
National Resources Defense Council, 104 S. Ct. 2778, 2781-83 (1984), 
reh’g denied, 105 S. Ct. 28, 29 (1984); Zenith Radio Corp. v. United 
States, 437 U.S. 443, 450 (1978). For the following reasons the court 
finds that the ITA’s interpretation here does not conflict with Con- 
gressional intent and is reasonable. 

The parties agree that the version of the statute found at 19 
U.S.C. § 1677a(b) (Supp. IV 1980) governs this case, but Congress, in 
1984, clarified that statute by specifically codifying the methodolo- 
gy that the ITA employed in this case. Section 1677a(b) now pro- 
vides that reseller’s price may be used alternatively with the man- 
ufacturer’s or producer’s price in determining United States pur- 
chase price. Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 614, 
98 Stat. 2948, 3036. Although the amendment occurred after the 
transactions at issue, there is reason to believe that this method 
always has been consistent with Congressional intent. First, the ap- 
proach used here was not new to the 1984 act. It-was used in 


? Although plaintiffs concede the state-controlled nature of the PRC economy, during oral argument plaintiffs 
indicated that the price set between producers and CEROILS was actually the result of external market forces. 
Plaintiffs admit that this fact is not in the record. Plaintiffs also failed to timely respond to the court's request 
for citations to the record to supplement the limited questionnaire response discussing the relationship of CER- 
OILS and the producers to each other and to the state. sSubisdial, in totes dnalied ater ataaacatith, ta 0 Sit 
market economy context, would make the producers and CEROILS alter egos. Overall, based on the record, the 
court must assume that the PRC economy, and the relevant segment of that economy, is state-controlled. 

319 U.S.C. § 1677a(b), as amended by Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 614, 98 Stat. 2948, 


3036, reads: 
ban = Be ett etiensitam “purchase price” means the tt which merchandise i 
urposes rm price at w 
dl or agreed to be purchased, prior to the dat of im imporiaion, Senne seen ie onle 
rc 


or <a of the me: ior exportation tes. App —— for costs 
sapaebie staiher nokuositen ais of WE caida ale mae 7 Gan ot lected i i 
geld tp ho-gauainb wliemn, or for whose account, the merchandise is imported. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 27, JULY 3, 1985 


Barium Carbonate from the People’s Republic of China, 49 Fed. 
Reg. 33,913 (Aug. 27, 1984); Barium Chloride from the People’s Re- 
public of China, 49 Fed. Reg. 33,916 (August 27, 1984); Potassium 
Permanganate from the People’s Republic of China, 48 Fed. Reg. 
57,347 (December 29, 1983) and Carbon Steel Plate from Romania, 
47 Fed. Reg. 35,666 (August 16, 1982) (Preliminary). Thus, the 
agency charged with interpreting § 1677a(b) determined that use of 
reseller’s price was appropriate in certain nonmarket economy 
cases. Such an interpretation is entitled to substantial weight. Mel- 
amine Chemicals, Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 
1984). Second, when it enacted the reseller’s price provision in 
1984, Congress essentially ratified the practice followed in the ad- 
ministrative proceedings listed, above. H.R. Rep. No. 1156, 98th 
Cong., 2d Sess. 185, reprinted in 1984 U.S. Code Cong. & Ad. News 
5220, 5302, indicates that the reseller’s price provision was not “ex- 
plicit” prior to the 1984 Act. This implies strongly that the 1984 
Congress believed that reseller’s price was always an option, al- 
though Congress had not specifically provided for it. Although the 
court should not place too high a value on the views of one Con- 
gress as to the construction of a statute enacted by another Con- 
gress, United States v. Southwestern Cable Co., 392 U.S. 157, 170 
(1968), the views of a subsequent Congress may be given some con- 
sideration in interpreting relevant Congressional intent. Seymour 
v. Superintendent of Washington State Penitentiary, 368 U.S. 351, 
356-57 (1962); see Heckler v. Turner, 105 S. Ct. 1138, 1152-53 (1985); 
Matiz v. Arnett, 412 U.S. 481, 505 (1978). 

Defendant also cites to legislative history of the Trade Agree- 
ment Act of 1979 in support of its interpretation of the former ver- 
sion of § 1677a(b). See S. Rep. No. 249, 96th Cong., Ist Sess. 93-94 
(1979); H.R. Rep. No. 317, 96th Cong., 1st Sess. 75 (1979). Defendant 
argues that these legislative documents indicate that Congress was 
aware of and approved of the use of reseller’s price in market econ- 
omy cases as well as in nonmarket economy cases. In fact, in re- 
gards to transactions between unrelated parties, this legislative his- 
tory does little more than reflect the words of the statute, that is, 
that producer’s or manufacturer’s price should be used to deter- 
mine United States purchase price. 

There is no reference in either the applicable statute or its legis- 
lative history to the problem of calculating United States price 
from a transaction totally internal to a nonmarket economy coun- 
try and involving a controlled currency only. Where it is apparent 
that Congress did not think about a problem, it is incumbent upon 
the court to consider the policies underlying the statutory provi- 
sion. Rose v. Lundy, 455 U.S. 509, 516-518 (1981), (citing Philbrook 
v. Glodgett, 421 U.S. 707, 713 (1975), “In expounding a statute, we 
must not be guided by a single sentence or member of a sentence, 
but look to the provisions of the whole law, and to its object and 
policy.” United States v. Heirs of Boisdoré, 49 U.S. (8 How.) 118, 122 
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(1849)). Accord Montana Power Co. v. Federal Power Commission, 
445 F.2d 739, 746 (D.C. Cir. 1970). The relevant policy is apparent in 
another provision of the antidumping law. 

For a number of years Congress has recognized that adjustments 
need be made when dealing with foreign market value in countries 
with state-controlled economies. See 19 U.S.C. § 1677b(c) (1982) ¢; S. 
Rep. No. 1298, 93rd Cong., 2nd Sess. 174 (1974). In determining for- 
eign market value, pursuant to § 1677b(c) the ITA is permitted to 
disregard actual sales transactions in nonmarket economy coun- 
tries such as the PRC. Values derived from such transactions are 
considered unreliable because the state-controlled nature of the 
economy prevents ordinary market forces from setting prices. Ac- 
cordingly, in this case the ITA chose the value derived from home 
market sales in a surrogate country, Indonesia, for comparison pur- 
poses with United States price. The ITA reasoned that the economy 
of Indonesia, although not state-controlled, is at the same general 
level of economic development as the PRC’s. 48 Fed. Reg. 45,445. 

Congressional intent, as manifested in the surrogate country pro- 
vision for calculating foreign market value, requires the ITA to 
adjust its procedures to deal with the unreliability of values de- 
rived from internal nonmarket economy transactions. 19 U.S.C. 
§ 1677(cX(1) (1982). The Finance Committee, in discussing the Trade 
Act of 1974 surrogate country provisions stated: 


The Committee is concerned that the technical rules con- 
tained in the Act are insufficient to counteract dumping from 
State-controlled-economy countries where the supply and 
demand forces do not operate to produce prices, either in the 
home market or in third countries, which can be relied upon 
for comparison purposes. 


S. Rep. No. 93-1298, 98rd Cong., 2nd Sess. 174, reprinted in 1974 
U.S. Code Cong. & Ad. News, 7186, 7311. Thus, Congress, even prior 
to 1984, surely intended that some adjustment be made in proce- 
dures for calculating the corresponding United States price when 
ordinary procedures result in unreliable values. Because of the 
state-controlled nature of the economy in question, as reflected in 
the administrative record, Congress would have intended that the 
ITA adjust its procedures in order to arrive at a more correct 
United States price. 


#19 U.S.C. § nin (1982) provides: 
© mee rolled economies 
If available information indicates to the administering authority that the economy of the country 
from which the merchandise is exported is State-controlled to an extent that sales or offers of sales of 
such or similar merchandise in that country or to countries other than the United States do not permit 
a determination of foreign market value under subsection (a) of this section, the administering author- 
ity shall determine the foreign market value of the merchandise on the basis of the normal costs, ex- 
penses, and profits as reflected by either— 
(1) the prices, determined in accordance with subsection (a) of this section, at which such or simi- 
lar merchandise of a non-State-controlled-economy country or countries is sold either— 
(A) for consumption in the home market for that country or countries, or 
(B) to other countries, 7 the United States; or 
(2) the constructed value of such or similar merchandise in a non-State-controlled-economy coun- 
try or countries as determined under subsection (e) of this section. 
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Given the legislative background and development discussed 
above, the bare words of the statute cannot stand in the way of a 
rational agency decision to disregard a transaction which results in 
an unreliable value for United States price. See Lynch v. Over- 
holser, 396 U.S. 705, 710 (1962). The ITA was reasonable in basing 
United States price on the transaction between the reseller, CER- 
OILS, and the United States importers. 

Accordingly, the final determination of the ITA finding no LTFV 
sales is sustained and this action is dismissed. 
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7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Represented by appraised 
values, less 10%, net 
packed 


Represented by appraised 
values, less 10%, net 
packed 

Represented by appraised 
values, less 10%, net 
packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised values less 28.5% 


Appraised values less 28.5% 


Appraised unit values less 
7.5% thereof, net packed 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Hensel, Bruckmann & Lor- 
bacher, Inc. v. US., S.O. 
88-57, 735 F.2d 1340 (1984) 


Hensel, Bruckmann & Lor- 
bacher, Inc. v. US., S.O. 
88-57, 735 F2d 1340 (1984) 


Agreed statement of facts 


New York 
Sewing machine heads 


Chicago 
Sewing machines 


San Francisco 

Pipe fittings 

Los Angeles 

Various styles of athletic 
footwear 


San Francisco; New York 
Various styles of athletic 
footwear 


Los Angeles; New York 
Various styles of athletic 
footwear 


San Francisco 
Binoculars 


New York 

Industrial sewing machine 
needles 

New York 

Industrial sewing machine 
needles 

Cincinnati 

Transistor radios, together 
with their accessories and 


parts; and entirety 
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BASIS OF 


Export value 


Watson, J. 
June 7, 1985 


Rao, J. 
June 10, 1985 


Rao, J. 81-1-00110, 
June 10, 1985 ; 


June 10, 1985 Optical Co. 





DECISIONS—Continued 


difference between f.o.b. 
nit prices and appraised 


o.b. unit invoice prices 
nd appraised values, net 
acked 


values less 28.5% 


values less 28.5% 


5% thereof, net packed 


Agreed statement of facts 


Hensel, Bruckmann & Lor- 
bacher, Inc. v. US., S.0. 
83-57, aff'd, 735 F.2d 1340 
(1984) 


Hensel, Bruckmann & Lor- 
bacher, Inc. v. US., S.O. 
83-57, aff'd, 735 F.2d 1340 
(1984) 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
heads 


New York 
Industrial sewing machine 
heads 


San Francisco 


Ov 
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AOC International v. United States 
Four “H” Corp. v. United States 
Lone Star Steel Co. v. United States 
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